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IN THE COURT OF THE SESSIONS JUDGE ::::::: NALBARI  

 

 

 CRIMINAL APPEAL No. 13 OF 2017 

 

From the judgment and order dated 20.5.17 passed by learned Chief Judicial 

Magistrate, Nalbari in G.R. Case No. 362/13 u/s 279/337/427 IPC. 

 

   Present  : Mrs. S. Begum 

          Sessions Judge, 

          Nalbari.      

      

    

   Sri Sankar Hira  

            S/o. Sri Praneswar Hira 

        Vill. Boroliapar 

   P.O. Latibari 

   P.S. Tamulpur 

   Dist. Baksa(BTAD), Assam      …....... Accused/Appellant 

     

    -Vs- 

    

   State of Assam                       …............ 

Respondent 

 

This appeal petition having been finally heard on 6.12.18 in presence of: 

 

 Advocate for the Appellant      : Mr. P.C. Azad, Advocate 

 Advocate for the Respondent  :  Mr. D. Barman, Public Prosecutor 

 

 Date of hearing     : 6.12.18 

 Date of judgment  : 11.1.19 

 

J U D G E M E N T 
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1. The instant appeal has been preferred by one Sankar Hira u/s 374 of Cr.P.C. 

challenging the impugned judgment and order dtd. 20.5.17 passed by learned Chief 

Judicial Magistrate, Nalbari in connection with G.R. Case No. 362/13 whereby the 

learned C.J.M. convicted the accused/appellant u/s 279/337/427 IPC and sentenced 

him to undergo S.I. for 3 (three) months and to pay fine of Rs. 500/- in default of 

payment of fine, S.I. for another 5 (five) days for the offence u/s 279 IPC and to pay 

fine of Rs. 500/- in default of payment of fine, S.I. for another 5(five) days for the 

offence u/s 337 IPC. He is further directed to pay fine of Rs. 1000/- in default of 

payment of fine, S.I. for another 10(ten) days for the offence u/s 427 IPC.  

2. The gist of the prosecution case is that, Md. Jahur Ali lodged a written FIR 

before the Nalbari P.S. alleging inter-alia that on 17.3.13 at about 10 am while the 

informant stopped his tempo on 31 No. National Highway at Dangiapara Amartol 

Chowk to get down the passenger from tempo, then a Maturi Alto bearing 

registration No. AS-28-4855 coming from Nalbari side in a high speed dashed his 

tempo from backside after knocking down a cyclist Md. Islamuddin Ahmed for which 

the cyclist Md. Islamuddin Ahmed, tempo passenger namely Md. Majib Ali, Sri Nitu 

Deka and Dulumoni Deka sustained grievous injury. The cycle and and the tempo 

were badly damaged. 

3. On receipt of the 'ejahar' from the informant Jahur Ali police force set into 

motion and after completion of the investigation  submitted charge sheet against the 

accused Sankar Hira u/s 279/337/427 IPC. 

4. While the accused entered into his appearance before the learned Trial Court, 

learned learned Trial Court explained the offence u/s 279/337/427 IPC to the 

accused to which he pleaded not guilty and claimed to be tried. 

5. The prosecution to bring home the charge against the accused examined as 

many as 7 witnesses. Defence case is of denial. At the conclusion of the trial, learned 

Trial Court convicted the accused u/s 279/337/427 IPC and sentenced him as 

discussed above. 

6. On being aggrieved with the judgment and order passed by the learned Trial 

Court, the accused preferred the instant appeal on different grounds. It is contended 
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that the learned Trial Court without appreciating the evidence on record in its proper 

perspective erroneously convicted the accused and that the same is liable to be set 

aside. The incriminating circumstances brought on record by prosecution do not form 

the complete chain so as to establish the guilt of the accused persons conclusively as 

required under the law. It is submitted that learned trial court failed to appreciate 

that the evidence of victim Md. Islamuddin Ahmed reflects that he could not identify 

which vehicle knocked him down. It is submitted that it is apparent from record that 

PW 1 came to know the name of the driver and the vehicle number from police and 

therefore, it is admitted fact that he could not identify the driver of the vehicle. It is 

submitted that the prosecution failed to prove that the accused was driving the 

vehicle at the time of accident in question in rush and negligent manner which is sin-

qua-non to prove the commission of the offence u/s 279/338 IPC. It is submitted 

that though the cross of PW 3 Abnur Ali who is an eye witness shows that there was 

no fault on the part of the driver yet his evidence was overlooked by the learned trial 

court. Under the above circumstances, it is submitted that the conviction is bad in 

law and liable to be set aside. It is submitted that there is material discrepancy 

between the testimony of the vital witnesses. It is also submitted that in spite of  

having vital contradiction between the evidence of PW 3, PW 5, PW 6 with their 

earlier statement before the I/O, the learned trial court ignoring those contradictions    

convicted the accused. It is submitted that though none of the prosecution witness 

could identify the driver of the vehicle which knocked PW 1 Islamuddin Ahmed and 

dashed the tempo vehicle yet the learned trial court erroneously convicted the 

accused. It is submitted that though section 4 of Probation of Offenders Act is 

applicable in the instant case yet the learned trial court did not extend benefit of the 

above section to the accused.  

7. Per contra, the prosecution side argued supporting the impugned judgment 

and order passed by learned Trial Court. Learned P.P. submitted that the judgment 

passed by learned Trial Court is based on evidence on record and it does not require 

any interference by Appellate Court. 



Page 4 of 11 

8. On the basis of the rival contention of the parties, let me scrutinize evidence 

on record to determine whether the impugned judgment and order of conviction 

passed by the learned Trial Court is erroneous and it requires any interference by the 

appellate court. 

9. PW 1 Md. Islam Uddin is one of the victim of the case. PW 1 in his deposition 

has deposed that on 17.3.13, at about 10 am he was going to Akhra by riding his 

bicycle on 31 No. National Highway and while he reached at Dangua Para Amortol, 

then one Alto car which was driving at a high speed dashed his cycle from the 

backside as a result of which he fell down and became senseless. He got sense after 

six days at GMCH. His left leg was fractured and he had to undergone an operation 

of his brain. He further stated that he was going towards west on the southern side 

of the road and the Alto car was also going towards west. He also deposed that after 

he regained sense he came to know that an Alto car bearing registration No. AS-28-

4855 hit him and thereafter the car hit one tempo vehicle and the owner of tempo 

vehicle lodged the FIR. Though prosecution side cross examined PW 1 at a length 

but could not able to elicit anything to impeach his evidence.  

10. PW 2 Md. Jahur Ali is the informant of this case. He deposed that he is the 

owner of the tempo vehicle and he has not seen the  incident and he after getting 

information lodged the FIR.  

11. PW 3 Abnur Ali in his deposition disclosed that that in the year 2013, one day 

at about 10 am, he came out from his house to go to Barama market and when he 

reached Amortol chowk, he noticed that from the east side one Alto car proceeded 

towards west side on the National Highway and one cyclist Islam Ali also proceeded 

towards Barama Bazar. The Alto car hit Islam Ali from his backside and Islam Ali got 

injuries on his head and his one leg was fractured. Thereafter,  the Alto car hit one 

tempo vehicle. He further stated that the accused drove the Alto car at the time of 

incident. Police seized the bicycle of Islam Ali and the tempo vehicle and he put his 

signature on the seizure list. He proved the seizure list as Ext. 2 and 3 and Ext. 2(1) 

and 3(1) as his signatures. But PW 3 in his cross examination completely changed his 

deposition and stated that while Islam Ali was trying to cross the road, then Islam Ali 
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came in front of the Alto vehicle and the driver of the Alto vehicle tried to save Islam 

Ali and hit the tempo vehicle. PW 3 in his examination-in-chief stated that Islam Ali 

was going to Barama Bazar. The Barama Bazar is towards west of Amortal chowk. 

So, Islam Ali has no reason to cross the road to reach Barama Bazar.  

12. PW 4 Md. Ariful Haque in his deposition disclosed that on the day of 

occurrence, at about 11 am, while he was in a Saloon at Amartol chowk, he heard a 

sound at the road and while he came out from the saloon, he saw that Islam Ali was 

lying on the road. Thereafter, they made arrangement to bring Islam Ali to hospital 

for treatment. He further deposed that from the spot police seized one bicycle, one 

tempo vehicle and one Alto car and he put his signatures on the seizure list. He 

proved the seizure list as Ext. 2, 3 and 4 and he proved his signatures as Ext. 2(2), 

3(2) & 4(2). 

13. PW 5 Dr. Rakesh Kr. Jain in his deposition has deposed that on 17.3.13 he 

examined Nitumani Deka and found following injuries: 

          Multiple abrasion injuries and oozing on several sides of the body. The injuries 

are simple in nature, fresh and caused by rough surface object. He proved the injury 

report as Ext. 5 and Ext. 5(1) is his signature.  

          PW 5 on the same day examined one Islam Uddin Ahmed and found following 

injuries: 

          There was no external injury, but there was history of loss of consciousness. 

CT scan of brain was advised. Clinically the injuries are simple and caused by blunt 

object. The exact nature of injury could not be ascertained as CT scan of brain was 

not submitted. He proved the injury report as Ext. 6 and Ext. 6(1) is his signature.  

        PW 5 on the same day also examined one Mazid Ali and found following 

injuries:  

                   Blunt trauma on anterior chest with tenderness. Blunt trauma on thigh, 

X-ray of chest and heap was advised. Clinically the injuries were simple in nature and 

caused by blunt object. But exact nature of injury could not be ascertained as X-ray 

report was not submitted. He proved the injury report as Ext. 7 and Ext. 7(1) is his 

signature. 
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              PW 5 on the same day examined one Dulumoni Deka and found as follows: 

          There was abrasion on thigh with fresh oozing. Injury was simple, fresh 

caused by rough surface object. He proved the injury report as Ext. 8 and Ext. 8(1) is 

his signature.  

               PW 5 further deposed that on the same day, he also examined one Sankar 

Hiran and found as follows: 

              Multiple abrasion of soft tissue with fresh oozing. Injury is simple and fresh 

and caused by blunt surface object. He proved the injury report as Ext. 9 and Ext. 

9(1) is his signature  

14. PW 6 Md. Atowar Rahman deposed that on 17.3.13 at about 10 am, while he 

was standing at a chowk on the National Highway, he saw that an Alto car which 

was proceeding from Nalbari side in a very high speed hit one cyclist Islam Uddin 

and thereafter, the Alto car hit one tempo vehicle and the vehicle capsized and he 

made arrangement to bring Islam Uddin to hospital and Islam Uddin was referred to 

GMCH. Islam Uddin got injury on his head and left leg. He also stated that the Alto 

vehicle was driving in very high speed and due to loss of control the incident 

happened. He further stated that police seized one bicycle, one tempo vehicle and 

one Alto car and he proved the seizure list as Ext. 2, 3 and 4 and Ext. 2(3), 3(3) and 

4(3) are his signatures. During cross examination, PW 6 stated that the Alto car was 

proceeding from Nalbari side towards Barama side and Islam Uddin also proceeded 

towards Barama side and the Alto vehicle hit Islam Uddin from back side. Islam 

Uddin was going by the side of the road. The suggestion of the defence that while 

Islam Uddin was crossing the road then the incident occurred was denied by this 

witness. The suggestion that the Alto vehicle was not in high speed and that, there 

was no fault of the driver of the Alto vehicle was also denied denied.  

15. PW 7 Sri Bhupen Kalita is the Investigating Officer of the case. He deposed 

that on 17.3.13 at about 10 am one Mantu Ali informed at the Nalbari P.S. that at 

Burinagar Amortal chowk, an accident occurred. Thereafter, he made GDE No. 822 

dtd. 17.3.13 and went to the spot along with staff. He visited the place of 

occurrence, recorded the statement of the witnesses, drew sketch map of the place 
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of occurrence and from the spot he seized one Alto car, one bicycle and one tempo 

vehicle in presence of witnesses. He got information that the victim were already 

shifted to SMK Civil Hospital and he went to SMK Civil Hospital to meet the victims. 

He examined the vehicle by M.V.I. And he collected the injury report of the victims. 

Subsequently, driver of the Alto vehicle appeared in the police station and he 

arrested him and thereafter allow him to go on bail. After completion of investigation, 

he submitted charge sheet against accused Sankar Hira u/s 279/337/427 IPC. He 

proved the charge sheet as Ext. 10 and Ext. 10(1) is his signature. He proved the 

seizure list as Ext. 2, 3 and 4 and Ext. 2(3), 3(3) and 4(3) are his signatures.  

16. On the back drop of the foregoing evidence now let me decide whether the 

order of conviction recorded by the learned trial court is correct or not and whether  

any interference is required from this appellate court.  

17. In the instant case the PW-3 Abnur during his evidence clearly identified the 

accused present at the dock as the driver of the vehicle which caused the accident. 

His evidence in this regard is nowhere denied by the defence. Non denial amounts to 

admission. In the statement u/s-313 CrPC also the accused admitted the fact that he 

was driving the Alto vehicle at the time of incident. So there is no dispute that 

accused Sankar Hira was the driver of the Alto vehicle at the time of occurrence. The 

evidence of PW-1 Islamuddin and PW-3 Abnur clearly established that the incident 

happened at the No.31 National Highway near Danguapara Amtol Chowk. It is clearly 

established that the occurrence happened on the public road.  

18. As rash and negligent driving is the sine qua non of and offence u/s-279 IPC, 

so the next question to be determined is whether the accused on the date of 

occurrence drove the vehicle in a rash and negligent manner.     

19. In the instant case the PW-1 Islamuddin claimed that he was going towards 

west by plying his bicycle and the offending vehicle also was proceeding towards the 

same direction. He also revealed that he was going using the  extreme left side of 

the road and the vehicle which was driven at a high speed dashed him from back 

side. He also disclosed that after hitting him the vehicle hit a tempo vehicle. It 

transpires from his evidence that he vividly described how the occurrence happened. 
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Defence could not dislodge his evidence in spite of thorough cross-examination. 

Noting is found why he would narrate about the incident falsely. The  defence side 

nowhere denied during cross-examination of this witness the fact that the vehicle 

was running through the same direction in which the victim was proceeding and 

about using the extreme left side of the road by the injured. It is not even suggested 

during his cross-examination that vehicle was not running at a high speed. It is also 

appears that the vehicle not only hit the cyclist but also hit a Tempo vehicle. The 

evidence  of PW-6 Atowar Rahman also fully corroborated the evidence of the PW-1. 

He noticed how the Alto vehicle which was driven at a high speed hit the PW-1 and 

then dashed a Tempo vehicle as the result of which the Tempo vehicle was capsized. 

He also stated that both the vehicles and PW 1 were running in the same direction 

i.e  towards Barama and it dashed Islamuddin (PW-1) from the back side. This 

witness is found to be a natural witness. His presence a the place of occurrence 

cannot be doubted. He was at the chowk of N.H way at the time of occurrence. 

Nothing could be brought why this witness who bears no enmity with the accused 

would falsely describe how the incident happened. The evidence of PW-1 being 

corroborated by the PW-6 established the fact that the vehicle was running at a high 

speed and was driven in a rash and negligent manner. The fact that the Alto vehicle 

not only hit PW-1 but also dashed another Tempo vehicle shows the rash and 

negligent driving on the part of the driver at the time of occurrence. The PW-1 Abnur 

Ali though during his cross-examination disclosed that the incident happened while 

the PW-1 tried to cross the road without noticing the either side of the road, yet in 

view of cogent and reliable evidence of the PW-6 and PW-1, I am not inclined to 

accept the evidence of the PW-3 that the incident happened while the PW-1 was 

crossing the road. PW-3 in examination in chief disclosed that PW-3 was going to 

Barama Bazar. Barama Bazar is towards west of Amtol chowk. So PW-1 has no 

reason to cross the road to reach Barama Bazar. He never in his examination in chief 

disclosed that the accident happened while the PW-1 wanted to cross the road. On 

the other hand PW-6 an independent witness corroborated the evidence of the 

injured PW-1 that the accident happened while both PW-1 and the offending vehicle 
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was proceeding towards west  i.e. towards Barama. I am inclined to accept the 

evidence of PW-1 and PW-6 as their evidence is firm and  unshaked through out 

their whole evidence. On the other hand the evidence of PW-3 in chief is about the 

happening of the incident while the PW-1 was crossing the road is quite 

unacceptable. From the evidence of PW-1 & PW-6 it transpires that the accident 

happened due to the lack of reasonable care and caution taken by the accused while 

driving the vehicle. He drove the vehicle with such a high speed that he completely 

damaged the cycle and also damaged the tempo  partly. The tempo vehicle was also 

capsized  due to dashing. The offending vehicle must be driven at a high speed. It 

appears that the  accused did not take care and caution while he was driving the 

vehicle and in spite of noticing the cyclist and the Tempo  running ahead of it instead 

of slowing down the vehicle drove the vehicle with high speed and dashed the cyclist 

and the Tempo with such a force that both the cycle and Tempo were damaged. It is 

established that the vehicle was driven in a rash and negligent manner. It is 

established by the prosecution that the accused on the date of occurrence drove the 

vehicle in such a rash and negligent manner which is endangerous to human life. 

Prosecution has established the case u/s 279 IPC against the accused beyond any 

shadow of doubt.    

20. The evidence on record shows that due to the accident the cyclist PW-1 and 

some other persons traveling in the Tempo got injury. The evidence of PW-5 shows 

that due to the accident Nitumani Deka, Mazid Ali, Dulumani Deka and Islamuddin 

got simple injury.  

21. Though Islamuddin disclosed that he got fracture injury at leg and head  and 

undergone brain operation and was treated at GMCH but in this regard there is no 

supporting medical evidence. Hence, evidence on record established that due to the 

accident, the injured Islamuddin and other passengers of the tempo vehicle, 

sustained simple injury. Prosecution has established a case u/s 337 IPC against the 

accused.  

22. Evidence on record also established that tempo vehicle of the informant and 

bicycle of PW 1 Islamuddin got damages due to the accident caused by the accused. 



Page 10 of 11 

The accused knowing that he is likely to cause wrongful loss and damage to the 

public drove the vehicle in rash and negligent manner and caused damages  to the 

said vehicles amounting to Rs. 50 or more. Prosecution has established a case u/s 

427 IPC against the accused beyond doubt.  

23. The learned trial court has correctly recorded conviction against the accused 

u/s 279/337/427 IPC. I find nothing to interfere with the order of conviction passed 

by the learned trial court. The learned Trial Court has elaborately discussed why 

benefit under section 3 & 4 of Probation of Offenders Act, 1958 was not given to the 

accused. Learned trial court sentenced the accused to undergo S.I. for 3 (three) 

months and to pay fine of Rs. 500/- in default of payment of fine, S.I. for another 5 

(five) days for the offence u/s 279 IPC and to pay fine of Rs. 500/- in default of 

payment of fine, S.I. for another 5(five) days for the offence u/s 337 IPC. He is 

further directed to pay fine of Rs. 1000/- in default of payment of fine, S.I. for 

another 10(ten) days for the offence u/s 427 IPC. The learned Advocate for the  

appellant prayed for showing leniency to the appellant as this is his first offence. 

Considering all the aspects, I am of the opinion that imposition of fine will deter the 

accused from committing such type of crime in future. Accordingly, I set aside the 

sentence of imprisonment passed by the learned trial court and direct the accused to 

pay fine of Rs. 1500/- for each of the offence I/d S/I for 1(one) month for each of 

the offence.  

24. The accused will deposit the fine amount within 3(three) months. 

25. Appeal is partly allowed by modifying the sentence.   

26. A copy of judgment be sent to the learned Trial Court. 

25. Return back the LCR to the learned Trial Court. 

           Given under my hand and seal on this 11th day of January, 2019.    

 

 

 
 

SESSIONS JUDGE, NALBARI 
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